
 

  
 
 
 
 

November 15, 2021 
 

VIA EMAIL TO: comtech@portlandoregon.gov 
 
City of Portland 
Office for Community Technology 
111 SW Columbia Street, Suite 600 
Portland, Oregon 97201 
Attn:  Elisabeth Perez, Director 
 

Re:  Comments on Draft Code for Utility Access to the Right-of-Way (the “Right-of-Way 
Draft”) 

 
Dear Ms. Perez: 
 

Thank you for taking the time to talk to my colleague, Gayle Doty, and Mitch Cohen about 
the RIght-of-Way Draft your office is developing.  This letter provides our comments on it. 

 
Background 

 
Alaska Communications System Holdings, Inc. (Alaska Communications), is a provider of 

broadband and managed IT service to business and residential customers in Alaska, and is the 
parent company of WCI Cable, Inc. (WCI), Hillsboro, Oregon.  WCI operates the Oregon part of a 
fiber optic cable system that connects Alaska Communication’s Alaska broadband system to the 
continental United States.  The system’s route crosses the City of Portland.  In 1998 WCI was 
granted a franchise (Ordinance No. 172750) by the City of Portland to construct, operate and 
maintain telecommunications facilities (fiber optic cable and associated wires, cables, ducts, 
conduits, vaults, etc.) of up to 60,000 linear feet under and over the City's streets, along a route 
through the City beginning on the westside at NW Springville Rd and Skyline Blvd and ending in 
downtown Portland, as depicted on a diagram (Exhibit A to the franchise agreement).  The WCI 
franchise was renewed by the City in July 2013 (as Ordinance No. 186165) for a ten-year period set 
to expire in September 2023. 

 
Under WCI’s franchise agreement WCI pays the City an annual linear per-foot fee based on 

the length of its’ “system,” a term that is defined in the agreement (WCI Franchise §2.2(O)).  As 
built, the system measures 51,431 linear feet.  The route and length of the system is depicted on 
“as-built” maps WCI filed with the City after construction of the system was complete and which 
WCI is required to update, as necessary (WCI Franchise §§6.1. and 6.4).  The route and length of the 
system within the City was confirmed by a recent audit conducted by the City. 
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Although the total length of the WCI system is 51,431 linear feet, under a “lease” exclusion 
(§2.2(O)) contained in all of the City’s franchise agreements with telecommunications companies 
that pay the per-foot linear fee, WCI does not report or pay fees to the City on the part of its’ 
system that is housed in 29,019 lf of conduit rented from another franchisee, Zayo Group, LLC (Zayo 
Group operates under Ordinance No. 186501).  Instead, Zayo Group, on a gross revenue basis, 
compensates the City for use of the right-of-way occupied by the conduit.  

 
WCI also has lease agreements involving other fiber located in the City.  Under one such 

agreement WCI leases fiber it owns to TATA Communications (America), Inc.;1 part of the fiber 
leased by WCI to TATA runs through the Zayo Group conduit.  As in the case of WCI, the conduit 
owner, not TATA, is responsible for payment of compensation to the City. 

 
In addition, WCI leases dark fiber from TATA and has a dark fiber lease with Zayo Group 

involving fiber that is separate from the WCI fiber that is the subject of the WCI franchise 
agreement.  WCI is not required to pay fees to the City on the fiber it leases from TATA or from Zayo 
Group, instead the fiber/conduit owners pay those fees. 

 
Comments 

 
Our comments on the draft code are as follows: 
 
1. The new code should retain the lease exclusion or provide another, comparable 

rule for multiple users of the same section of right-of-way.   As described above, part of the WCI-
operated cable system in Portland runs through conduit owned by another telecommunications 
company and that is used by at least three companies, the owner, Zayo Group, and two lessees, 
WCI and TATA.  Under the current rules, only Zayo Group (the owner) is liable for payment of 
franchise fees to the City—leaseholders are excluded from the fees.  The City thus “collects only 
once,” from the company that secured use of the right-of-way and installed and owns the facilities, 
and not from others who, under agreement with the owner, merely use (lease) the facilities.2 

This system for charging telecommunications companies for shared use of the public right-
of-way has existed since at least the late-1990s, the time at which WCI (and many other) telecoms 
first contracted with the City to lay cable in the Portland streets.  It reflects the unique way (in 
contrast to other utility companies) in which telecoms are able to approach use of the public right-
of-way, in which shared use among competitors is both feasible and common and benefits both the 
companies and municipalities, minimizing construction and its’ attendant costs and disruption to 
the public. 

 
1 TATA operates in Portland pursuant to Ordinance No. 185905. 
 
2 In a sense, telecommunications companies that lease facilities in the public right-of-way are treated no different 
than the other end-users of the facilities, i.e., the retail customers the companies serve, all of whom effectively 
make use of the facilities and benefit therefrom, but none of whom are required to directly compensate the City 
for such use. 
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Unfortunately, it appears the proposed code would, perhaps unintentionally, eliminate this 
established compensation arrangement.  Thus, unlike the City’s current franchise agreements with 
telecommunications companies, the proposed code does not provide an explicit lease exclusion (or 
other rule) for shared use of facilities.  Rather, it states more generally that the right-of-way access 
fee (measured by linear feet or gross revenues) applies to every person that owns utility facilities or 
that uses facilities in the City, whether or not the person owns the facilities.  (Draft code, 
§§12.15.100.A, 12.15.030.P and 12.15.030.E)  Taken at face value, this would seem to mean that 
both owners and lessees of facilities in the right-of-way will be required to pay fees with respect to 
the same facilities.  And if so, the City no longer will collect only once, but will be in a position to 
collect multiple times, from both the owner and each user of the facilities placed in the right-of-
way. 

When we met you indicated that it was not OCT’s intention to increase fees by means of 
adoption of the new code, but rather merely to standardize and streamline OCT’s rules and 
procedures for collecting right-of-way fees  This seems consistent with OCT’s FY 2021-22 budget 
request,3 which states (at page 4) that while the proposed change from the current fee structure to 
a licensing code may cause some payers to see differences, OCT expects that the large institutional 
payers that comprise the majority of current utility license fee revenues received for use of the 
public right-of-way will not see “significant differences,” and that OCT is still evaluating whether the 
change would have a material impact on total revenues collected by the City.  However, you also 
indicated that you were not certain of exactly how the fee provisions would apply in the case of 
multiple users of the same section of right-of-way. 

If the new code, in fact, eliminates the current lease exclusion, and no other exclusion or 
accommodation is made for those, such as WCI, who are affected by the change, the impact on WCI 
and others thereby affected will be very “significant.”  To start with, in the case of WCI, the absence 
of the exclusion apparently would require WCI to include in its rate calculation the section of its 
system that runs through the Zayo Group conduit.  If so, WCI would expect to see a more than 
doubling of its fees.  Moreover, elimination of the lease exclusion presumably would require that 
WCI also pay fees on the fiber within the City that WCI leases from Zayo Group and TATA.  Doing so 
would result in an even more significant increase in the fees paid by WCI, to a level three or four (or 
more) times the present amount.  And other telecommunications companies, such as TATA, would 
be similarly impacted. 

One of the stated the purposes (§12.15.020) of the proposed code is to ensure that the City 
is “fully compensated” for its’ costs in granting and managing access to and use of the right-of-way 
by those seeking such access and causing the costs, and to secure “reasonable compensation” from 
those who generate revenue from facilities placed or used in the right-of-way.  We see no reason 
why the current system, whereby the City contracts for and receives compensation from one party 
– the party who places and owns facilities in the right-of-way – does not “fully” and “reasonably” 
compensate the City and otherwise achieve the stated goals of the new code.  Nor do we see how 
charging multiple times for use of the same facility in the right-of-way is in any way consistent with 
these goals, as opposed to providing a windfall to the City. 

 
3 https://www.portland.gov/sites/default/files/2021/oct-fy21-22-requested-budget-review.pdf   

https://www.portland.gov/sites/default/files/2021/oct-fy21-22-requested-budget-review.pdf
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We find the absence of a lease exclusion in the proposed code difficult to comprehend, not 
only because the exclusion serves such an important purpose, but also because the information 
(FAQs) OCT provided with the draft code language does not even note its absence or, as might be 
expected when such an important change is proposed, provide an explanation or justification for 
making the change and an estimate of the additional revenues for the City, and thus cost to 
operators, the change is expected to produce.4  And, it would be ironic – and may put WCI and 
others similarly situated at a competitive disadvantage – if, as OCT expects, the proposed switch to 
a licensing code has virtually no impact on large institutional users of the public right-of-way who 
currently pay the majority of fees, while at the same time impacting smaller users, such as WCI, so 
significantly. 

 
For these reasons we believe the new code should retain the lease exclusion and that there 

is no good reason to eliminate it, other than the purpose to increase revenues collected by the City 
to an unreasonable level. 

 
When we met, we discussed, as an alternative to the lease exclusion, a “pro ration” rule, 

whereby multiple users of the same facilities located in the public right-of-way would end up paying 
only a fraction of a single per-foot linear fee, for example, if there are three users with similar 
usage, each would pay only 33% of the standard fee.  However, while a pro ration rule would be of 
some benefit to WCI,  it occurs to us that such a rule would not fully shield WCI (and others similarly 
situated) from experiencing a significant increase in fees if, for example, it resulted in WCI being 
required to pay fees (even at a reduced level) with respect to the Zayo Group conduit and the dark 
fiber it leases from Zayo Group and TATA, none of which currently is subject to fees.  Additionally, a 
pro-ration rule would be extremely difficult to apply given differing fiber counts, electronics, and 
usage by each participant.   

2. Amplify provisions on how length of facilities will be determined.  As drafted, the code 
does not address how the length of an operator’s facilities will be determined; instead, the draft 
code (in §12.15.100.B.) merely states that an operator who does not serve customers in the City 
“will pay the linear per-foot fee” set by the City Council.  We believe the proposed code would be 
much improved by providing more detail, similar to WCI’s current franchise agreement, on the 
linear per-foot fee, such as an indication that the length of the system will be based on a map, and 
some explanatory language, such as: 

“The linear per-foot fee will be based on the length of the operator’s utility facility in 
the right-of-way.” 

We also suggest that a current franchisee, such as WCI, who already has provided the City 
with the required documentation on the length of its facilities in the public right-of-way should, in a 
sense, be “grandfathered,” so that upon transitioning to the new licensing code the franchisee 

 
4 As noted already, the OCT FY 2021-22 budget requests states that OCT was at the time still evaluating the 
revenue impact of adoption of the proposed code.  If, as proposed, the code does not retain the lease exclusion, 
we think it only fair that at a minimum the City consider delaying its implementation until after OCT has put 
together and made public a reasonable estimate of the combined financial impact on operators such as WCI of 
eliminating the exclusion. 
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would not be required to again submit the same information to the City.  (This last point perhaps 
could be handled by administrative rule adopted after the code is enacted by the City Council.) 

3. Streamline definition of “right-of-way”.  The proposed definition in code §12.15.030.N of 
the term “right-of-way” could be improved.  As drafted, it does not really define the term, not only 
because it contains the qualifier ”includes, but is not limited to” (words that should be deleted), but 
also because it merely defines the term by cross-reference, first to the definition of the term 
“street” in City Code section 17.04.010, which in turn cross-references to the City Charter, 
apparently to the definition of “street” in Charter §9-101.  Rather than defining a right-of-way in 
this convoluted manner, it would be better to simply set forth a straightforward definition, such as 
the one that the City of Beaverton adopted in its’ ordinance on Utility Facilities in Public Rights of 
Way (§4.15.050.K.).5 

4. Specify amount of linear per-foot fee and mechanism for adjusting the fee.  WCI’s current 
franchise agreement (in §3.1) states an initial dollar amount ($3.63 in calendar year 2013) for the 
linear per-foot fee and provides thereafter for an annual inflation (CPI) adjustment.  The proposed 
ordinance (§12.15.100.B.) merely states that the linear per-foot fee will be set by City Council 
ordinance.  We believe the proposed code would be improved by specifying in the code itself (and 
not by separate ordinance) both the amount of the linear per-foot fee that will apply upon adoption 
of the code and the mechanism that will be used for making subsequent adjustments to the fee. 

*   *   *   * 

Thank you for the opportunity to comment on the proposed licensing code.  We understand 
that in response to the feedback OCT has received from others and now from us, you intend to 
produce a revised draft code that will be available early next year for additional comment.  We look 
forward to working with you further on this matter. 

Very truly yours, 

 

Lars Danner 
Deputy General Counsel 

 
5 https://beaverton.municipal.codes/BC/4.15).  The definition in the Beaverton ordinance apparently was taken 
without change from §5 of the “Master Utility Right of Way Ordinance” (2010) developed by the League of Oregon 
Cities, which appears as Appendix C to the League’s “Telecommunications Tool Kit” (available at: 
https://www.orcities.org/application/files/5815/7421/0547/Telecom_Tool_Kit.pdf).  

https://beaverton.municipal.codes/BC/4.15)
https://www.orcities.org/application/files/5815/7421/0547/Telecom_Tool_Kit.pdf
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1. The City should maintain the current franchise regime and allow companies like TC 
America to renew existing franchises with substantially similar terms as originally 
agreed to in order to honor grantees’ reasonable expectations and historical practices 
from the time they made and maintained investments in telecommunications facilities in 
the City’s ROW. 

2. If the City proceeds with its plan to replace the franchise system with Code provisions, 
the City should: 

a. Incorporate linear-foot fees into the Code at no greater than current levels and 
limit fee increases to changes in the CPI; and  

b. Maintain the “lease exclusion” for linear-foot payment arrangements to preserve 
the status quo for providers; to avoid double, triple, and greater levels of 
duplicative fees for use of the same facilities in the ROW; to treat operators 
subject to per-linear-foot fees the same as revenue-based operators by not 
increasing the level of fees for only one of these groups; and to encourage and 
reward efficient use of the ROW.  

3. The City should also re-examine its ROW fee structure to ensure it recovers only the 
City’s reasonable costs including impact to the ROW.   

Sincerely yours, 

 
Lawrence H. Reichman 

LHR:dma 
 
 



 

 

November 15, 2021 
 
 
Elisabeth Perez, Director, Portland Office for Community Technology 
Jillian Schoene, Chief of Staff, Office of Commissioner Carmen Rubio 
 
Via Email 
 
Re: Draft Utility Access to the Right-of-Way Code (Chapter 12.15) 
 Response to Portland’s Initial Request for Public Comments 
 
Dear Elisabeth and Jillian,  
 
We write to you on behalf of AT&T, T-Mobile, and Verizon (hereinafter, the “Telecommunications 
Providers”) as stakeholders in the draft Utility Access to the Right-of-Way code (Chapter 12.15) 
currently under consideration by the City of Portland (“City”).   
 
The Telecommunications Providers share serious concerns about the draft ordinance.  At our 
meeting with the City on October 26th, the Telecommunications Providers posed many questions 
regarding process and requested reasonable foundational information regarding the draft 
ordinance, including the proposed method to calculate the right-of-way access fee, how pole 
attachment fees would be integrated in the new right-of-way access assessments, and how the 
City plans to avoid double charging operators that do not own or control facilities in the right-of-
way.     
 
From the City's response, it is clear that the requested information necessary for understanding 
and meaningfully assessing the proposed ordinance will not be forthcoming prior to the current 
comment period’s November 15th deadline. The draft ordinance, as currently proposed, is 
confusing, internally inconsistent, and at times contradictory to what we have understood from 
City staff.  Additionally, it lacks critical provisions required for implementation; not everything 
can or should be left to regulations.  Moreover, some elements of the ordinance appear contrary 
to federal law.  Without the threshold information requested by the Telecommunications 
Providers at the meeting, it is not possible to prepare meaningful comments on this draft.  
 
The Telecommunications Providers are also very concerned about the lack of an iterative and 
transparent process for development of the draft ordinance given the significant impact that it 
will have on users of the public right-of-way. To remedy the flaws in both the proposal and the 
process, we request that the drafters restart the process entirely, beginning with comprehensive 
stakeholder and community engagement prior to penning any new ordinance.  Recently, as part 
of the wireless process improvement efforts initiated by the Bureau of Development Services, 
the City offered a series of stakeholder meetings and iterative drafts based on redlines and other 
feedback gleaned from the stakeholders.  The process was thorough and transparent and led to 
a mutual understanding of the challenges on both sides and a plan for improvement. The 
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Telecommunications Providers request that the City utilize a similar collaborative approach for 
this ordinance.   
 
Finally, the Telecommunications Providers request a more detailed timeline for the ordinance 
review process and responses to the collective questions previously posed to the City so the 
stakeholders may provide comprehensive feedback based on all the necessary information.1  The 
Telecommunications Providers would very much appreciate the opportunity to work with the 
City to build an unambiguous right-of-way access methodology that meets the City's objectives 
and is equitable to all users of the right-of-way. 
 
Thank you for your consideration of these preliminary comments.  
 
 
Sincerely,  
 
 
 
__________________ 
Tim Halinski, Siting Advocacy Manager    
For T Mobile 
 
 
 
 
__________________ 
Alex Leupp, Executive Director     
External Affairs, For Verizon     
                    
 
 
 
__________________ 
Amir Johnson          
Director – Oregon 
External & Legislative Affairs 
For AT&T 
 
 

 
1  A list of the questions posed by the Telecommunications Providers at the October 26th meeting is attached. 
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OCT/Wireless Provider Meeting Questions – 10-26-2021 

  
1. Code/Policy Change Process 

● Concern:  ROW users are asked to provide comments prior to understanding the 
proposed fees and other details for the new right-of-way license program.  The wireless 
industry just had a positive, collaborative experience with BDS’s preparation of a new 
Program Guide for reviewing and approving wireless facilities, with the opportunity to 
comment on multiple drafts.  In comparison, it appears that the comment period ending 
November 15, 2021, will be the only comment period for this significant program 
change. 

● Questions: 
o    Will the City set another comment period once it discloses proposed fees and the 

fee ordinance and resolution referenced in the draft ROW code?   
o    What other opportunities for input will industry have prior to the ordinance 

being set for Council? 
2. Changes to Fee Structure   

● Concern:  The FAQ says the ROW charges imposed under licenses will be the same as 
are currently charged (using attachment fees as an example), but there is no reference 
to attachments in the ROW Usage fee section of the draft ordinance (in contrast, the fee 
calculated by linear feet is called out expressly).  

● Questions: 
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o Will ROW Usage fees for wireless still be calculated and imposed on a per-
attachment basis? 

o Will the separate fee ordinance referenced in the ROW Usage fee section have 
other details about the calculation of fees?   

o Please explain proposed Subsection 12.15.080(J) regarding fees for multiple 
services.   

o How will the City avoid duplicate charges under the new structure? 
  

3. Fee Ordinance and Resolution 
● Concern:  A referenced future fee ordinance and resolution will apparently provide the 

fee amounts and presumably more details about the City’s intent for how the new 
program will work. 

● Question:  What is the status of these documents being available for review? 
  

4. Cost study 
● Concern:  ROW fees for small wireless facilities must be cost-based, under the 2018 FCC 

Order. 
● Question:  Does the City have a cost study to support the proposed fees and when/how 

will it be available for review? 
  

5. Applicability of Ordinance   
● Concern:  Some of the FAQ/ordinance language is ambiguous regarding applicability. 
● Question:  Does the City intend any portion of the ordinance to be applicable 

immediately, regardless of when relevant franchises expire?   
  

6. Director Rule-Making Authority, etc. 
● Concern:  Section 12.15.060 describes broad rule-making authority, etc. 
● Question:  What is the intended scope of rule-making authority vs. what matters will 

need to go to Council for approval. 
7. Reservation of Rights  

● Concern:  Section 12.15.080(I) appears to reserve to the City broad rights to attach its 
facilities, including wireless facilities, to poles owned by utility providers, without 
charge. 

● Question:  What is the scope of facilities the City intends to attach to others’ 
poles?  What is the process for a pole owner to demonstrate that such attachment is 
not feasible, etc.? 
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Jillian Schoene, Chief of Staff, Office of Commissioner Carmen Rubio 
 
Via Email 
 
Re: Draft Utility Access to the Right-of-Way Code (Chapter 12.15) 
 Response to Portland’s Initial Request for Public Comments 
 
Dear Elisabeth and Jillian,  
 
We write to you on behalf of AT&T, T-Mobile, and Verizon (hereinafter, the “Telecommunications 
Providers”) as stakeholders in the draft Utility Access to the Right-of-Way code (Chapter 12.15) 
currently under consideration by the City of Portland (“City”).   
 
The Telecommunications Providers share serious concerns about the draft ordinance.  At our 
meeting with the City on October 26th, the Telecommunications Providers posed many questions 
regarding process and requested reasonable foundational information regarding the draft 
ordinance, including the proposed method to calculate the right-of-way access fee, how pole 
attachment fees would be integrated in the new right-of-way access assessments, and how the 
City plans to avoid double charging operators that do not own or control facilities in the right-of-
way.     
 
From the City's response, it is clear that the requested information necessary for understanding 
and meaningfully assessing the proposed ordinance will not be forthcoming prior to the current 
comment period’s November 15th deadline. The draft ordinance, as currently proposed, is 
confusing, internally inconsistent, and at times contradictory to what we have understood from 
City staff.  Additionally, it lacks critical provisions required for implementation; not everything 
can or should be left to regulations.  Moreover, some elements of the ordinance appear contrary 
to federal law.  Without the threshold information requested by the Telecommunications 
Providers at the meeting, it is not possible to prepare meaningful comments on this draft.  
 
The Telecommunications Providers are also very concerned about the lack of an iterative and 
transparent process for development of the draft ordinance given the significant impact that it 
will have on users of the public right-of-way. To remedy the flaws in both the proposal and the 
process, we request that the drafters restart the process entirely, beginning with comprehensive 
stakeholder and community engagement prior to penning any new ordinance.  Recently, as part 
of the wireless process improvement efforts initiated by the Bureau of Development Services, 
the City offered a series of stakeholder meetings and iterative drafts based on redlines and other 
feedback gleaned from the stakeholders.  The process was thorough and transparent and led to 
a mutual understanding of the challenges on both sides and a plan for improvement. The 
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Telecommunications Providers request that the City utilize a similar collaborative approach for 
this ordinance.   
 
Finally, the Telecommunications Providers request a more detailed timeline for the ordinance 
review process and responses to the collective questions previously posed to the City so the 
stakeholders may provide comprehensive feedback based on all the necessary information.1  The 
Telecommunications Providers would very much appreciate the opportunity to work with the 
City to build an unambiguous right-of-way access methodology that meets the City's objectives 
and is equitable to all users of the right-of-way. 
 
Thank you for your consideration of these preliminary comments.  
 
 
Sincerely,  
 
 
 
__________________ 
Tim Halinski, Siting Advocacy Manager    
For T Mobile 
 
 
 
 
__________________ 
Alex Leupp, Executive Director     
External Affairs, For Verizon     
                    
 
 
 
__________________ 
Amir Johnson          
Director – Oregon 
External & Legislative Affairs 
For AT&T 
 
 

 
1  A list of the questions posed by the Telecommunications Providers at the October 26th meeting is attached. 
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OCT/Wireless Provider Meeting Questions – 10-26-2021 

  
1. Code/Policy Change Process 

● Concern:  ROW users are asked to provide comments prior to understanding the 
proposed fees and other details for the new right-of-way license program.  The wireless 
industry just had a positive, collaborative experience with BDS’s preparation of a new 
Program Guide for reviewing and approving wireless facilities, with the opportunity to 
comment on multiple drafts.  In comparison, it appears that the comment period ending 
November 15, 2021, will be the only comment period for this significant program 
change. 

● Questions: 
o    Will the City set another comment period once it discloses proposed fees and the 

fee ordinance and resolution referenced in the draft ROW code?   
o    What other opportunities for input will industry have prior to the ordinance 

being set for Council? 
2. Changes to Fee Structure   

● Concern:  The FAQ says the ROW charges imposed under licenses will be the same as 
are currently charged (using attachment fees as an example), but there is no reference 
to attachments in the ROW Usage fee section of the draft ordinance (in contrast, the fee 
calculated by linear feet is called out expressly).  

● Questions: 
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o Will ROW Usage fees for wireless still be calculated and imposed on a per-
attachment basis? 

o Will the separate fee ordinance referenced in the ROW Usage fee section have 
other details about the calculation of fees?   

o Please explain proposed Subsection 12.15.080(J) regarding fees for multiple 
services.   

o How will the City avoid duplicate charges under the new structure? 
  

3. Fee Ordinance and Resolution 
● Concern:  A referenced future fee ordinance and resolution will apparently provide the 

fee amounts and presumably more details about the City’s intent for how the new 
program will work. 

● Question:  What is the status of these documents being available for review? 
  

4. Cost study 
● Concern:  ROW fees for small wireless facilities must be cost-based, under the 2018 FCC 

Order. 
● Question:  Does the City have a cost study to support the proposed fees and when/how 

will it be available for review? 
  

5. Applicability of Ordinance   
● Concern:  Some of the FAQ/ordinance language is ambiguous regarding applicability. 
● Question:  Does the City intend any portion of the ordinance to be applicable 

immediately, regardless of when relevant franchises expire?   
  

6. Director Rule-Making Authority, etc. 
● Concern:  Section 12.15.060 describes broad rule-making authority, etc. 
● Question:  What is the intended scope of rule-making authority vs. what matters will 

need to go to Council for approval. 
7. Reservation of Rights  

● Concern:  Section 12.15.080(I) appears to reserve to the City broad rights to attach its 
facilities, including wireless facilities, to poles owned by utility providers, without 
charge. 

● Question:  What is the scope of facilities the City intends to attach to others’ 
poles?  What is the process for a pole owner to demonstrate that such attachment is 
not feasible, etc.? 
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VIA Electronic Mail Only 
 
November 15, 2021 
 
Director Elisabeth Perez  
Office of Community Technology  
111 SW Columbia Street, Suite 600  
Portland, OR 97201 
 

Re:  Zayo Comments to Proposed Changes to City of Portland Right-of-Way Code 
 
Dear Director Perez: 
 
Please accept the following comments from Zayo Group, LLC in response to the City of Portland’s 
proposed right-of-way ordinance.  Given that Zayo did not receive notice or an invitation to review 
and provide comments on the City of Portland’s proposed right-of-way (“ROW”), we respectfully 
reserve the right to submit additional comments in any future forum should an opportunity present 
itself.  
 
From the outset, Zayo recognizes and respects the importance of striking a proper balance in 
providing essential telecommunications services to local businesses and citizens, while also 
managing access to public rights-of-way.  Although Zayo supports the City’s efforts to modernize its 
ROW code, Zayo emphasizes that any fee structure imposed by the City that is  at odds with federal 
law is detrimental to the deployment of fiber optic networks within the City, and to downstream 
communities, because it takes capital needed for physical network maintenance and expansion.   
 
Federal Law Regarding ROW Fees 
 
Access to ROWs by communications providers like Zayo is carefully regulated by federal law and 
policy to ensure that providers can access ROW on reasonable and non-discriminatory terms and 
conditions.  Such access is critical for timely, efficient, and cost-effective deployment of advanced 
communications networks and services. 
  
Specifically, the Federal Telecommunications Act of 1996 ("Act") promotes competition in local 
markets by removing barriers to entry,1 including removal of barriers to the public ROW necessary 
to provide service.2 Section 253(a) of the Act expressly provides: "No State or local statute or 
regulation, or other State or local legal requirement, may prohibit or have the effect of prohibiting 
the ability of any entity to provide any interstate or intrastate telecommunications service."3 
                                                
1 See 47 U.S.C. § 251 et seq.  
2  See generally 47 U.S.C. § 253  
3  47 U.S.C. § 253(a). 
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The Act further limits local governments to receiving “fair and reasonable compensation from 
telecommunications providers, on a competitively neutral and nondiscriminatory basis, for use 
of public rights-of-way on a nondiscriminatory basis, if the compensation required is publicly 
disclosed by such government.”4 (emphasis added). 
 
The Federal Communications Commission ("FCC") recently issued an Order5 clarifying that under 
section 253(a), state and local authorities cannot "materially inhibit" the provisioning of 
telecommunications services.6 Notably, the FCC confirmed that local authorities materially inhibit 
the provisioning of telecommunications services when they charge fees greater than actual cost.7  
Additionally, any fees cannot be higher than fees charged to other providers.8 

 

On August 12, 2020, the Ninth Circuit affirmed the Order,9 holding that the materially inhibit 
standard set forth in the FCC’s California Payphone decision was the correct method to determine 
whether a state or local fee prohibits or effectively prohibits the provisioning of 
telecommunications services and is therefore preempted by 253(a).10       
 
The Court’s holding as to the applicability of California Payphone to 253(a) results in complete 
preemption of any state or local government, including your office, from assessing any fee above 
the City’s actual cost to permit access to public right-of-ways.  As noted by the FCC, Section 253 
applies to “any interstate or intrastate telecommunications services.11”   “All telecommunications 
services” includes the wireline telecommunication services provided by Zayo.  In interpreting 
253(a), the FCC’s analysis in California Payphone and the materially inhibit standard set forth 
therein applies equally to wireless and wireline, i.e., all telecommunications services.12    
 
In the Order, the FCC determined that state and local government fees for access to ROW violate 
253 and materially inhibit the provisioning of telecommunications services “unless these 
conditions are met:” 
 

(1) the fees are a reasonable approximation of the state or local government’s costs; 
(2) only objectively reasonable costs are factored into those fees, and; 

                                                
4  See id. 
5  See FCC's Declaratory Ruling and Third Report & Order, Accelerating Wireless Broadband Deployment by   
  Removing Barriers to Infrastructure Investment, 33 FCC Red. 9088 (rel. September 26, 2018) (“FCC Order"). 

6  Para 10, p.4 of the FCC Order. 
7  Para 10, p.4 of the FCC Order. 
8  Para 77, p. 41 of the FCC Order. 
9 Excepting the objective aesthetics standard that is not at issue here. 
10 City of Portland, 969 F3d 1020; 1034, 1035. The Court also affirmed the FCC’s actual cost and safe harbor fee provisions 
as well as the Moratorium Order. 
11 Para 34, p. 14 of the FCC Order. 
12 City of Portland, 969 F3d 1020; 1034, 1035, 1048. 
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(3) the fees are no higher than the fees charged to similarly-situated competitors in similar 
situations.13   

 
Any fee assessed against Zayo must meet the requirements set out by the FCC.  As the Ninth Circuit 
noted, “fair and reasonable” does not mean cities should be making a “profit by charging fees above 
costs.14” (emphasis added).   The actual cost standard is the standard for determining whether a fee 
materially inhibits the provisioning of telecommunications services and is preempted by 253 – 
whatever the telecommunication service may be. 
 

Portland’s proposed utility fees structure is at odds with federal law because it does not make it 
clear that any fee structure for access to the ROW must be based on actual cost. 
 
Portland’s Proposed Alternate Procedure For Assessing Fees 
is Anti-Competitive and Discriminatory 
 
As set forth above, it is Zayo’s position that any fees imposed by Portland for access to right-of-ways 
must be actual cost based.  Further, to the extent that the Council sets fees that distinguish between 
LECs, as they do today,15 then such fees are in violation of 47 U.S.C. 253(c).16 The unbridled 
discretion provided to the City Council to set fees invites the potential for the City to violate state 
and federal law.  
 
Conclusion 
 
The need for deployment of broadband facilities is critical.  The City’s ROW stewardship should 
promote infrastructure deployment rather than stifling deployment.  As noted above, Zayo did not 
receive notice of the proposed ROW ordinance so has not had the ability to thoroughly examine all 
implications associated with the proposed language.  However, some items of particular concern 
are apparent: 1) taxation implications; 2) unfettered discretion of the City Counsel to set fees; 3) 
requirements to provide in-kind services;17 4) infringing on the jurisdiction of the Oregon Public 
Utility Commission; and 5) conflicts with statutory language.  
 
Thank you for your time.  We look forward to further discussions on the proposed ROW ordinance.  
If you should have any questions, please feel free to contact the undersigned at 
ted.gilliam@zayo.com.  
 
                                                
13 Para 50, p. 25 of the FCC Order. 
14 City of Portland, 969 F3d 1020; 1039. 
15 Currently the City imposes a gross revenue fee of 5% for CLECs and a 7% of local exchange access revenue on ILECs. 
16 47 U.S.C. 253(c) provides in part: “Nothing in this section affects the authority of a State or local government to manage 
the public rights-of-way or to require fair and reasonable compensation from telecommunications 
providers, on a competitively neutral and nondiscriminatory basis...” 
17 See City of Eugene, Oregon et al. v. Federal Communications Commission, et. al; May 27, 2021, No. 19-4161 

mailto:ted.gilliam@zayo.com
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Sincerely, 
 
 
Ted Gilliam 
General Counsel, Strategic and Regional Networks 
Zayo Group, LLC 
 
 
 
 
 



 
 
 
 
135 Lake Street South, Suite 155 
Kirkland, WA 98033 
Jessica Epley 
M. (503) 431-0458  
jessica.epley@ziply.com                                                         
 

 
 

ziplyfiber.com 

November 5, 2021 

Director Elisabeth Perez 
Office of Community Technology 
111 SW Columbia Street, Suite 600 
Portland, OR  97201 
 
 Re:  Draft Right of Way Code – City of Portland 
 
Dear Director Perez: 
 
Thank you for the opportunity to comment on the draft Right of Way code. We have completed a 
close review of the proposal, identify the following issues and respectfully offering our rationale 
for each issue: 
 
Issue 1: Communications Service definition conflicts with the Telecommunications Act of 
1996 and the Oregon Revised Statutes: 

12.15.030 Definitions 
E. Communications Service means any service provided for the purpose of transmission 
of information including but not limited to voice, video or data, without regard to the 
transmission protocol employed, whether or not the transmission medium is owned by 
the provider itself. Communications services includes all forms of telephone services and 
voice, video, data or information transport, but does not include: (i) cable service; (ii) 
open video system service, as defined in 47 C.F.R. 76; (iii) over-the-air radio or television 
broadcasting to the public-at-Iarge from facilities licensed by the Federal 
Communications Commission or any successor; (iv) public communications systems;  
and (v) direct-to-home satellite service within the meaning of Section 602 of the 
Telecommunications Act. 
R. Utility service means the provision, by means of utility facilities permanently located 
within, under or above the right-of-way, whether or not such facilities are owned by the 
service provider, of electricity, natural gas, communications services, wireless 
communications services, cable services, water, sewer or storm sewer, pipeline, public 
pay phones or other services to or from customers within the corporate boundaries of 
the City, or the transmission of any of these services through the City whether or not 
customers within the City are served by those transmissions. 
 

The proposed definitions of “Communications Service” and “Utility service” conflict with the 
statutory definitions applicable to Ziply Fiber Northwest, LLC (“Ziply Fiber”) as a 
telecommunications utility regulated by and operating under the authority of the Oregon Public 
Utilities Commission.  The Oregon Revised Statutes define:  
 
ORS 759.005 (9)(a) “Telecommunications utility” means: 
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(A)Any corporation, company, individual or association of individuals, or its lessees, 
trustees or receivers, that owns, operates, manages or controls all or a part of any plant 
or equipment in this state for the provision of telecommunications service, directly or 
indirectly to or for the public, whether or not the plant or equipment, or any portion of the 
plant or equipment, is wholly within any town or city. 
(B)Any corporation, company, individual or association of individuals that is party to an 
oral or written agreement for the payment by a telecommunications utility, for service, 
managerial construction, engineering or financing fees, and has an affiliated interest with 
the telecommunications utility. 

(b)“Telecommunications utility” does not include: 
(A)Any plant owned or operated by a municipality. 
(B)Any corporation not providing intrastate telecommunications service to the public in 
this state, whether or not the corporation has an office in this state or has an affiliated 
interest with a telecommunications utility as defined in this chapter. 
(C)Any person acting only as a competitive telecommunications provider. 
(D)Any corporation, company, individual or association of individuals providing only 
telephone customer premises equipment to the public. 
 

As a telecommunications utility, Ziply Fiber provides telecommunications service over its 
network. Telecommunications service is defined in the federal Telecommunications Act of 1996 
and in the Oregon Revised Statutes: 
 
47 U.S.C. § 3: ‘‘(51) TELECOMMUNICATIONS SERVICE.—The term ‘telecommunications 
service’ means the offering of telecommunications for a fee directly to the public, or to such 
classes of users as to be effectively available directly to the public, regardless of the facilities 
used.’’. 
 
ORS § 759.005 (8): “Telecommunications service” means telecommunications that are offered 
for a fee to the public, or to such class of users as to be effectively available to the public, 
without regard to the facilities used to provide the telecommunications. “Telecommunications 
service” does not include: 

(a)Services provided by radio common carrier. 
(b)One-way transmission of television signals. 
(c)Private telecommunications networks. 
(d)Communications of the customer that take place on the customer side of on-premises 
equipment. 

 
As an OPUC-regulated telecommunications utility, Ziply Fiber’s network provides 
telecommunications services precisely as defined in the Federal and State statutes. The City’s 
attempt to expand the definition beyond that required by the Federal and State laws conflicts 
with the jurisdiction of both the FCC and the OPUC.  
 
Issue 2: Gross revenue definition conflicts with Oregon Revised Statutes: 

12.15.030 Definitions 
H. “Gross revenue” means any and all revenue, of any kind, nature or form, without 
deduction for expense, less net uncollectables, derived from the operation of utility 
facilities in the City, subject to all applicable limitations in state or federal law. 
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The proposed definition of “Gross revenue” conflicts with the state statutory definition applicable 
to Ziply Fiber in the Oregon Revised Statutes:  
ORS 221.515 (2) As used in this section, “gross revenues” means those revenues derived from 
exchange access services, as defined in ORS 403.105 (Definitions for ORS 305.823 and 
403.105 to 403.250), less net uncollectibles from such revenues. 
 
As a telecommunications utility, gross revenue is defined in ORS § 221.515 and § 403.105: 
ORS § 221.515 (2) As used in this section, “gross revenues” means those revenues derived 
from exchange access services, as defined in ORS 403.105 (Definitions for ORS 305.823 and 
403.105 to 403.250), less net uncollectibles from such revenues. 
 
ORS § 403.105 (11) “Exchange access services” means: 
(a) Telephone exchange access lines or channels that provide access by a consumer or 
subscriber in this state to the local telecommunications network to effect the transfer of 
information; and 
(b) Unless a separate tariff rate is charged therefor, any facility or service provided in connection 
with the services described in paragraph (a) of this subsection. 
 
Issue 3: Right of Way fee conflicts with taxation limitations on telecommunications 
utilities in the Oregon Revised Statutes: 

12.15.050 Regulatory Fees and Compensation Not a Tax. 
A.  The fees and costs provided for in this Chapter, and any compensation charged and 
paid for use of the right-of-way provided for in this Chapter, are separate from, and in 
addition to, any and all other City, local, state and federal charges, including any permit 
fee, or any other generally applicable fee, tax or charge on the business, occupation, 
property or income, as may be levied, imposed or due from a utility operator, its 
customers or subscribers, or on account of the lease, sale, delivery or transmission of 
utility services. 
B. The City has determined that any fee or tax provided for by this Chapter is not subject 
to the property tax limitations of Article XI, Sections 11 and 11b of the Oregon 
Constitution. These fees or taxes are not imposed on property or property owners. 
C. The fees and costs provided for in this Chapter are subject to applicable state and 
federal laws. 
 
12.15.100 Right-of-Way Access Fee. 
A. Except as set forth in Subsection B of this Section, every person that owns utility 
facilities in the City and every person that uses utility facilities in the City to provide utility 
service, whether or not the person owns the utility facilities used to provide the utility 
services, will pay the right-of-way access fee for every utility service provided using the 
right-of-way in the amount determined by ordinance of the City Council.   

 
The proposed rule assesses a right of way fee upon gross revenue but specifies the fee is not a 
tax.  Upon closer examination, the base for the fee is the identical base for the statutorily 
authorized telecommunications utility privilege tax.  Municipalities are authorized to levy a 
privilege tax on a telecommunications utility’s gross revenues as defined and may not be 
required to pay other fees:  
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221.515 Privilege tax on telecommunications carriers; maximum rate; deduction of additional 
fees. (1) The council of every municipality in this state may levy and collect from every 
telecommunications carrier operating within the municipality and actually using the streets, 
alleys or highways, or all of them, in such municipality for other than travel, a privilege tax for the 
use of those streets, alleys or highways, or all of them, in such municipality in an amount which 
may not exceed seven percent of the gross revenues of the telecommunications carrier 
currently earned within the boundaries of the municipality. The privilege tax authorized in this 
section shall be for each year, or part of each year, that such telecommunications carrier 
operates within the municipality. 
(2) As used in this section, “gross revenues” means those revenues derived from exchange 
access services, as defined in ORS 403.105, less net uncollectibles from such revenues. 
(3) A telecommunications carrier paying the privilege tax authorized by this section shall not be 
required to pay any additional fee, compensation or consideration, including the free use or 
construction of telecommunications facilities and equipment, to the municipality for its use of 
public streets, alleys, or highways, or all of them, and shall not be required to pay any additional 
tax or fee on the gross revenues that are the measure of the privilege tax. As used in this 
subsection, “use” includes, but is not limited to, street openings, construction and maintenance 
of fixtures or facilities by telecommunications carriers. As used in this subsection, “additional 
fee, compensation or consideration” does not include commissions paid for siting public 
telephones on municipal property. To the extent that separate fees are imposed by the 
municipality on telecommunications carriers for street openings, construction, inspection or 
maintenance of fixtures or facilities, such fees may be deducted from the privilege tax 
authorized by this section. However, telecommunications carriers shall not deduct charges and 
penalties imposed by the municipality for noncompliance with charter provisions, ordinances, 
resolutions or permit conditions from the privilege tax authorized by this section. 
(4) For purposes of this section, “telecommunications carrier” has the meaning given that term 
in ORS 133.721. 
 
If a municipality does not wish to seek a franchise agreement with telecommunications utility, its 
authority to levy a privilege tax upon a telecommunications utility is further restricted: 
 
ORS 221.450 Privilege tax on public utilities operating without franchise 
Except as provided in ORS 221.655 (Privilege tax on distribution utilities), the city council or 
other governing body of every incorporated city may levy and collect a privilege tax from Oregon 
Community Power and from every electric cooperative, people’s utility district, privately owned 
public utility, telecommunications carrier as defined in ORS 133.721 (Definitions for ORS 41.910 
and 133.721 to 133.739) or heating company. The privilege tax may be collected only if the 
entity is operating for a period of 30 days within the city without a franchise from the city and 
actually using the streets, alleys or highways, or all of them, in such city for other than travel on 
such streets or highways. The privilege tax shall be for the use of those public streets, alleys or 
highways, or all of them, in such city in an amount not exceeding five percent of the gross 
revenues of the cooperative, utility, district or company currently earned within the boundary of 
the city. However, the gross revenues earned in interstate commerce or on the business of the 
United States Government shall be exempt from the provisions of this section. The privilege tax 
authorized in this section shall be for each year, or part of each year, such utility, cooperative, 
district or company, or Oregon Community Power, operates without a franchise.  
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As a telecommunications utility, Ziply Fiber has the same rights to condemnation that a 
municipality enjoys: 
ORS 759.075 (1) Any telecommunications utility may: 

(a) Enter upon lands within this state for the purpose of examining, locating and 
surveying the line thereof and also other lands necessary and convenient for the 
purpose of construction of service facilities, doing no unnecessary damage thereby. 
(b) Condemn such lands not exceeding 100 feet in width for its lines (including poles, 
towers, wires, supports and necessary equipment therefor) and in addition thereto, other 
lands necessary and convenient for the purpose of construction of service facilities. 

(2) Notwithstanding subsection (1) of this section, any telecommunications utility may, when 
necessary or convenient for transmission lines (including poles, towers, wires, supports and 
necessary equipment therefor) designed for voltages in excess of 330,000 volts, condemn land 
not to exceed 300 feet in width. In addition, if the lands are covered by trees which are liable to 
fall and constitute a hazard to its wire or line, such telecommunications utility may condemn 
such trees for a width not exceeding 100 feet on either side of the condemned land, as may be 
necessary or convenient for such purpose. 
(3) The proceedings for the condemnation of such lands shall be the same as that provided in 
ORS chapter 35, provided that any award shall include, but shall not be limited to, damages for 
destruction of forest growth, premature cutting of timber and diminution in value to remaining 
timber caused by increased harvesting costs. 
 
Issue 3: Licenses Transfer or Assignment conflicts with municipal authority over 
telecommunications utilities in Oregon Revised Statutes: 

12.15.080 Licenses. 
K. Transfer or Assignment. Unless exempted by applicable state and federal laws, the 
licensee will obtain the written consent of the City prior to the transfer or assignment of 
the license. The license will not be transferred or assigned unless the proposed 
transferee or assignee is authorized under all applicable laws to own or operate the 
utility system and the transfer or assignment is approved by all agencies or 
organizations required or authorized under state or federal laws to approve such transfer 
or assignment. If a license is transferred or assigned, the transferee or assignee will 
become responsible for fulfilling all the obligations under the license with respect to all 
facilities of the licensee at the time of transfer or assignment. A transfer or assignment of 
a license does not extend the term of the license. The City’s granting of consent in one 
instance will not render unnecessary any subsequent consent in any other instance.  No 
transfer or assignment may occur until the successor transferee has provided proof of 
insurance pursuant to Section 12.15.120.    

 
The proposed rule requires a telecommunications utility seek written approval of the municipality 
for transfer or assignment of the licenses, which directly infringes upon the authority of the 
Oregon Public Utilities Commission over such matters as defined: 
 
ORS § 759.375 Approval prior to sale, mortgage or disposal of operative utility property. (1) A 
telecommunications utility doing business in Oregon shall not, without first obtaining the Public 
Utility Commission’s approval of such transaction: 

(a) Sell, lease, assign or otherwise dispose of the whole of the property of such 
telecommunications utility necessary or useful in the performance of its duties to the 
public or any part thereof of a value in excess of $100,000, or sell, lease, assign or 
otherwise dispose of any franchise, permit or right to maintain and operate such 
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telecommunications utility or telecommunications utility property, or perform any service 
as a telecommunications utility; 
(b) Mortgage or otherwise encumber the whole or any part of the property of such 
telecommunications utility necessary or useful in the performance of its duties to the 
public, including any franchise, permit or right to maintain and operate such 
telecommunications utility or telecommunications utility property, or perform any service 
as a telecommunications utility; or 
(c) By any means whatsoever, directly or indirectly, merge or consolidate any of its lines, 
plant, system or other property whatsoever, or franchise or permit to maintain or operate 
any telecommunications utility property, or perform any service as a telecommunications 
utility, or any part thereof, with any other public utility or telecommunications utility. 

(2) A telecommunications utility that sells, leases, assigns or otherwise disposes of the whole of 
the property of such telecommunications utility necessary or useful in the performance of its 
duties to the public or any part thereof of a value in excess of $25,000, but less than $100,000, 
shall notify the commission of the sale within 60 days following the date of the sale. 
(3) Every sale, lease, assignment, mortgage, disposition, encumbrance, merger or consolidation 
subject to subsection (1) of this section made other than in accordance with the order of the 
commission authorizing the same is void. 
(4) This section does not prohibit or invalidate the sale, lease or other disposition by any 
telecommunications utility of property which is not necessary or useful in the performance of its 
duties to the public.  
 
Issue 4: Licenses – Leases and Sales of Utility Facilities conflicts with municipal 
authority over telecommunications utilities in Oregon Revised Statutes: 

12.15.080 Licenses. 
L. Leases and Sales of Utility Facilities.   
1. Leases.  The licensee will obtain the written consent of the City prior to leasing any 
portion of its utility facilities, which consent will not be unreasonably withheld, 
conditioned or delayed. However, the licensee may lease any portion of its utility facilities 
in the ordinary course of its business without otherwise obtaining the City’s written 
consent, so long as the licensee remains solely responsible for locating, servicing, 
repairing, relocating or removing such portion of its utility facilities. A lessee of any 
portion of the licensee’s utility facilities will not obtain any rights under this Chapter and 
will be required to register pursuant to Section 12.15.070. Upon written request from the 
City, a licensee will provide to the City the name and business address of any lessees of 
its utility facilities . A licensee is not required to provide such information if disclosure is 
prohibited by applicable law or a valid agreement between the licensee and the lessee, 
provided that the licensee takes reasonable steps to ensure that its lessees are in 
compliance with this Chapter. 

 
The proposed rule requires a telecommunications utility seek written approval of the municipality 
for the leasing of its facilities, which directly infringes on the authority of the Oregon Public 
Utilities Commission: 
 
ORS § 759.375 Approval prior to sale, mortgage or disposal of operative utility property.  

(1) A telecommunications utility doing business in Oregon shall not, without first 
obtaining the Public Utility Commission’s approval of such transaction: 
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The City cannot grant itself fine assessment authority and then deny the utility the opportunity to 
pursue administrative due process through a hearing or similar procedure before the City 
Council.  This proposed measure would also usurp the OPUC’s jurisdiction over alleged 
misconduct by public utilities in the state, and bypasses that procedure (which provides due 
process) at the Commission. 
 
Please feel free to contact me with any further questions or concerns. 

 
Sincerely, 

 

Jessica Epley 
Vice President, Regulatory & External Affairs 




